GENERAL TERMS OF BUSINESS OF SBB AG FOR THE PROCUREMENT
AND MAINTENANCE OF STANDARD SOFTWARE (GTC-ISW)
A.

Common introductory provisions

1

Scope of application

1.1

These general terms of business (GTC-ISW)
regulate the conclusion, content and execu
tion of contracts for the procurement and use
of standard software and its maintenance.

1.2

1.3

Any Company submitting an offer to SBB AG
thus accepts the present general terms of
business, insofar as no deviations are pro
vided for in the request for offers. Changes
and additions to these general terms of busi
ness require written agreement.
Unless expressly provided otherwise in the
contractual document, the provisions regard
ing delivery, acceptance and warranty in ac
cordance with Paragraph 29 apply separately
and independently to the license agreement
or to the maintenance of the standard soft
ware. The warranty rights from the mainte
nance contract do not affect those under the
license agreement.

2

Offer

2.1

The offer, including demonstration, shall be
submitted free of charge unless specified oth
erwise in the request for offers.

2.2

The offer is drawn up on the basis of SBB
AG's request for offers. If the offer deviates
from the request for offers or the general
terms of business of SBB AG, this will be ex
pressly indicated in the offer.

2.3

The Company shall state the value-added tax
separately in the offer.

2.4

The offer shall be binding for the duration
specified in the request for offers. If no corre
sponding information is given, a period of four
months after the receipt of the offer shall ap
ply.

3

Use of employees

3.1

The Company shall only deploy carefully se
lected and properly trained employees for
services that are to be provided by employees of the Company. It replaces employees

September 2021

who do not have the necessary specialist
knowledge or who otherwise impair or endan
ger the fulfilment of the contract. In doing so,
it pays particular attention to SBB AG's inter
est in continuity.
3.2

For the rendering of services in accordance
with Paragraph 3.1, the Company only used
employees who have the necessary approv
als for the rendering of services.

3.3

Insofar as the Company renders on-site ser
vices, it complies with the Company regula
tions, in particular the SBB AG house rules.
The Company must always comply with the
relevant safety regulations. SBB AG will pro
vide the necessary information in a timely
manner. The Company shall commit its em
ployees, subcontractors, subcontractors and
contracted third parties to adhere to these ob
ligations.

3.4

The provisions of this Paragraph 3 shall also
apply to other personnel employed by the
Company for the performance of the contract,
namely freelancers.

4

Involvement of third parties

4.1

Involvement of third parties (freelance staff,
specialists, etc.) in the performance of the
Contract requires the prior written consent of
SBB AG.

4.2

In its agreements with third parties, the Com
pany shall adopt all provisions of the present
Contract that are required for the protection
of the interests of SBB AG.

4.3

The third parties commissioned by the Com
pany for the performance of this Contract
shall qualify as auxiliary persons within the
meaning of Art. 101 of the Swiss Code of Ob
ligations (CO). Consent or acknowledgement
given by SBB AG with regard to the involve
ment of such third parties shall not affect the
Company's liability arising from or in connec
tion with the Contract. Art. 399 para. 2 CO is
explicitly excluded.
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5

Compliance with rules on health and
safety at work, terms of employment,
equal pay and environmental law

5.1

The Company undertakes to comply with
rules on health and safety at work, terms of
employment, equal pay and the legal provi
sions applicable at the place of performance
concerning environmental protection and the
conservation of natural resources in accord
ance with the validly signed selfdeclaration as
annexed to the contract.

6

Definitions

6.1

Contract or framework contract: Means all
documents belonging to the agreement (that
is, main document including all related com
ponents such as general terms of business
and annexes).

7.2

For backup and archiving purposes, SBB AG
can make the necessary copies of the stand
ard software without additional payment in or
der to use them on the replacement hardware
in the event of hardware failure.

7.3

SBB AG is authorised to parametrise the
standard software with regard to its contrac
tual use and to make it interoperable with
third-party software within the frame-work of
the law.

7.4

The standard software can be used within the
scope of Paragraphs 7.1 to 7.3 within the own
group of companies. In addition, the service
recipient may transfer the right to use the
standard software to a third party with the
written consent of the Company.

7.5

SBB AG shall be entitled to operate the
standard software – exclusively for its own
purposes (outsourced data centre) – in a data
centre of an authorized third party; it shall be
obliged to transfer the obligations arising from
these general terms of business to the com
missioned third party in writing.

Installation

6.2

Contractual document: Means the main doc
ument belonging to the agreement (that is,
without any other related components such
as general terms of business and annexes).

6.3

Standard software: Software that is produced
for a large number of different customers
without taking into account the requirements
of SBB AG at the code level.

8

Releases: Further developments of the
standard software including firmware, which
are called minor versions (updates) or major
versions (upgrades). New releases offer new
functionality, bug fixes and/or improved per
formance.

9

Documentation

9.1

The Company shall provide SBB AG with the
relevant documentation (installation and user
manual) in the agreed languages and in the
agreed number of items, either electronically
or in paper form together with the standard
software.

9.2

SBB AG may copy and use the documents in
accordance with the terms of the contract.

10

Instruction of the SBB AG staff

6.4

6.5

6.6

Incident: A fault that restricts or impairs the
contractually agreed usability or availability of
the software. This also includes faults caused
by third parties, in particular through interac
tion with hardware or other software.

If agreed, the Company will install the stand
ard software on the hardware designated by
SBB AG for a separate fee.

Patch: Minor change to software, mostly to fix
an error or security issue of the software.

If agreed upon, the Company will give a first
instruction to be determined in terms of scope
and addressee group against separate remu
neration.

B.

Procurement of standard software

7

Type and scope of the use

7.1

The Company grants SBB AG the right to use
its standard software. The type and scope of
use depend on the individual agreement in
the contract. Insofar as the parties have not
agreed otherwise in the contractual docu
ment, the use is unlimited and not geograph
ically restricted. It is not tied to any specific
hardware.
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11

GTC-ISW

Import regulations
The Company guarantees that it will comply
with any export restrictions and import regu
lations from the place of origin to the place of
delivery, according to the Agreement. The
Company shall inform SBB AG in writing
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about export restrictions of the country of
origin.

C.

Maintenance and support

12

Maintenance and support
standard software

of

the

12.1 The Company maintains within the frame
work of the contractual agreement the stand
ard software in order to maintain its usability.
In the absence of any deviating regulation in
the contract or in the terms of reference of the
offer, the software maintenance includes cor
rective (error correction), adaptive (adapta
tion to changed circumstances), improving
(functional extension) services and the deliv
ery of new releases and patches.
12.2 The Company provides support in the context
of the contractual agreement by providing ad
vice and support to SBB AG regarding the
use of the software to be maintained. In the
absence of a deviating agreement, the sup
port includes in particular (not exhaustively):
-

Clarification of the cause of reported inci
dents;

-

Support during the installation of patches
and releases by appropriate documenta
tion;

-

Consultation and support "on site" or via
remote access to the conditions defined
in the contractual document.

12.3 The Company undertakes to ensure an effi
cient organization for maintenance and sup
port, whereby it informs SBB AG immediately
via the communication channels of the corre
sponding inquiries and via the responsible
contact persons. The contract must state
whether and how inquiries and reports can be
transmitted in writing, by telephone or elec
tronically.

13

Remote access
If the Company provides services via remote
access, it must take all economically justifia
ble and technically and organizationally pos
sible measures to ensure that the data traffic
is protected against unauthorized access by
third parties and that the obligations accord
ing to the "Confidentiality" paragraph are ob
served.
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14

Instruction and information

14.1 At the request of SBB AG, the Company will
give a first instruction on new releases to be
agreed according to scope, target group and
remuneration.
14.2 The parties immediately inform each other in
writing about any facts or circumstances that
they have identified or are aware of, which
may affect or jeopardize their maintenance or
support. The Company regularly informs SBB
AG about further developments of the soft
ware. It notifies SBB AG about any possible
effects of the use of new releases on the af
fected hardware and any external interfaces.

15

Updating of documentation
The Company shall update the documenta
tion of the software according to Paragraph
9.1 above, as far as necessary.

16

Remediation of externally caused inci
dents
At the request of SBB AG, the Company par
ticipates in the search for the cause of the in
cidents and their rectification, even if one or
more incidents could be caused by the inter
action of several systems or components.
The parties will determine in advance how
these services will be compensated in the
event that it is proven that the disruption was
not caused by the software maintained by the
Company.

17

Service hours, availability, response
time and fault clearance

17.1 Standby time: During the maintenance readi
ness period stipulated in the contract, the
Company receives reports regarding inci
dents and inquiries from SBB AG via the
agreed communication channels. The type
and scope of the services to be rendered dur
ing the standby period must be contractually
agreed.
17.2 Response time: Response time covers the
period in which the Company has to start an
alysing and eliminating the incident from the
time an incident is reported. It depends on the
priority assigned to an incident and is to be
agreed in the contract.
17.3 Troubleshooting time: Troubleshooting time
covers the maximum period from receipt of
the notification of an incident by the Company
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to its successful resolution. It is specified in
the contract.

of the contractual relationship are to be re
turned or destroyed by the other party at the
end of the contractual relationship and within
which period.

17.4 The Company informs SBB AG that the inci
dent has been rectified.

18

Usage scope for releases

18.1 Unless the parties have agreed otherwise in
the contract, the use of releases is unlimited
and geographically unrestricted. It is not tied
to any specific hardware. For backup and ar
chiving purposes, SBB AG can make the nec
essary copies of the releases without addi
tional remuneration.
18.2 The releases can be used within the scope of
the above subparagraph within the own
group as well as in connection with an out
sourced data centre.

19

Start and duration

19.1 The contract shall come into force upon sig
nature by both parties, unless otherwise
stated in the contractual document. It is con
cluded either for a specific or an indefinite pe
riod of time.

D.

Common final provisions

21

Place of performance and transfer of
risk

21.1 Place and time of performance shall be spec
ified in the contract. Unless otherwise agreed,
in the case of delivery of the standard soft
ware on a data carrier, the receipt of the data
carrier at the place where the software is in
stalled shall be deemed to be the time and
place of performance; in the case of online
delivery, the availability of the software for
download by SBB AG on the Company's
server shall be deemed to be the time and
place of performance.
21.2 Benefit and risk are transferred to SBB AG at
the place and time of performance.

22

Default

19.2 If a contract has been concluded for an indef
inite period of time, it may be terminated in
writing by SBB AG at the end of a calendar
month unless otherwise agreed, but it may be
terminated by the Company only after a term
of five years. This termination may also only
apply to individual parts of the contract. Un
less otherwise agreed, the notice period is 12
months for the Company and 3 months for
SBB AG.

22.1 If the company fails to meet a defined dead
line or schedule (expiry-date business) stipu
lated in the con-tractual document as giving
rise to a default situation, it shall automati
cally be in default; in other cases it shall be in
default following dunning and after a reason
able extension period has been granted.

1

Contractual penalty

19.3 Both parties reserve the right to terminate the
contract without notice for important reasons
at any time. Important reasons include in par
ticular:

1.1

If the company does not fulfil its obligation to
meet a deadline, or fails to comply with work
place safety provisions (provision “Compli
ance with workplace safety provisions, work
ing conditions, equal pay and environmental
law”), or with integrity provisions (para. 2 or 3
of the provision “Integrity”), a contractual pen
alty shall be payable, unless it proves that it
is not at fault.

1.2

Amounts:

-

-

20

The occurrence of events or circum
stances which make the continuation of
the contractual relationship unreasonable
for the terminating party, in particular the
continuing or repeated breach of essen
tial contractual obligations;
The official publication of the opening of
bankruptcy proceedings or moratorium
on a party.

Consequences of termination
The contracting parties shall set out in the
contract which operating resources, data and
documents made available within the scope
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-

in the event of breach of contract with re
gard to time of performance, 1 o/oo (per
mill) for each day of delay, but at most
10% of the overall compensation for a
onetime service, or 10% of the compen
sation for 12 months in case of recurring
services, unless otherwise stated in the
contractual document. If a deadline which
triggers a contractual penalty is
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all agreed rights of use, any agreed mainte
nance and support services, all documenta
tion and insurance costs as well as expenses
and public charges (for example, valueadded tax, customs duties). The individual
cost components must be shown separately
when submitting an offer. A distinction can be
made between development, testing, integra
tion and production systems.

postponed by mutual agreement, such
deadline also applies to the contractual
penalty.

1.3

1.4

-

Any contractual penalty for the failure to
comply with the time limits specified in
sections 17.1 to 17.3 inclusive shall be
specified in the contract with reference to
the specific individual circumstances.

-

in the event of a breach of workplace
safety provisions, 10% of the contract
amount per case, with a minimum of CHF
3,000 and a maximum of CHF 100,000.

-

in the event of infringement of integrity
provisions: for each violation, 15% of the
presumed amount payable under the
contract affected by the breach.

If a party is in breach of confidentiality provi
sions, a contractual penalty shall be payable
to the other party, unless it proves that it is
not at fault. The contractual penalty shall be
10% of the contract amount per case, with a
minimum of CHF 3,000 and a maximum of
CHF 100,000.
If a framework agreement is in place, the
amount payable for the yearly needs in the
previous year shall be used as the basis for
calculating the contractual penalty. In the first
year of the contract or if nothing was paid in
the previous year, the amount payable for
planned yearly needs shall be used as the
basis instead.

1.5

Payment of a contractual penalty does not
exempt the company from its other contrac
tual obligations, and is still payable even if
performance is accepted without reservation.

1.6

SBB AG may also assert claims for damages
which it incurs, unless the company proves
that it is not at fault. The contractual penalty
shall be credited against any damages paya
ble.

1.7

SBB AG is entitled to offset the contractual
penalty against the amount payable under
the contract.

2

Remuneration

2.1

The Company renders services at fixed
prices. Remuneration shall be in the form of
a onetime payment or a recurring fee.

2.2

The contractually defined remuneration co
vers all activities that are required for appro
priate fulfilment of the Agreement. The remu
neration covers, in particular, the granting of
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2.3

Payment is due upon delivery of the standard
software or its installation. A contractually
agreed payment plan remains reserved. The
Company claims the due remuneration with
an invoice. The due date of the remuneration
and the periodicity of the invoicing for mainte
nance are determined in the contract. Valueadded tax must be shown separately.

2.4

Payments due shall be made by SBB AG
within 30 days of receipt of the invoice.

2.5

Subject to any other contractual agreement to
the contrary, the Company may demand a
justified adjustment of the recurring remuner
ation at the beginning of the next calendar
year, subject to observance of a three-month
period of notice, but at most within the frame
work of the development of the Swiss na
tional consumer price index.

3

Right of SBB AG to make direct pay
ments
Should the Company encounter payment dif
ficulties or should serious differences arise
between the Company and the third parties it
has commissioned or SBB AG, the latter may
- after consulting the parties concerned and
subject to the issue of a valid invoice - pay the
commissioned parties directly or deposit the
amount concerned. This will in both cases re
lease it from its payment obligation.

4

Confidentiality

4.1

The parties shall treat as confidential all infor
mation and data relating to the contractual re
lationship that is not already common
knowledge or in the public domain, even if it
is not specifically designated as confidential.
In case of doubt, this confidentiality clause
shall apply to all information and data. All le
gal obligations of disclosure remain reserved.

4.2

The parties are obliged to observe this confi
dentiality clause before the Contract is signed
and after the contractual relationship ends.
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4.3

The confidentiality obligation extends to third
parties. The communication of confidential in
formation within the Company’s own group of
companies or to involved third parties, such
as an insurer, does not constitute a violation
of the confidentiality obligation. This applies
to the Company to the extent that the com
munication is required for the fulfilment of the
contract.

5

Data protection

5.1

The parties undertake to comply with the pro
visions of Swiss data protection law.

5.2

Personal data may only be processed for the
purpose and to the extent necessary for ful
filling and executing the Agreement.

5.3

SBB AG shall remain the exclusive owner of
its personal data that is supplied by SBB AG
or on behalf of SBB AG in connection with this
Agreement.

5.4

Unless approved by SBB AG in writing, the
Company must not disclose personal data of
SBB AG to third parties.

5.5

5.6

6

7

Warranty

7.1

The company warrants to SBB AG that its
goods/services

Statements to the media (incl. social
media, references) and use of the SBB
logo
Statements to the media regarding the Con
tract and use of the SBB name and/or logo
are permissible only with the express agree
ment of SBB AG. Any statements to third par
ties that are within the public domain (in par
ticular references) shall be placed on the
same footing as statements to the media.
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have the agreed properties for known and
bona fide foreseeable purposes,

-

shall be rendered in a professional man
ner and

-

comply with the relevant statutory and of
ficial regulations and are state-of-the-art.

7.2

A defect is any deviation from the contract,
irrespective of whether the company is at
fault.

7.3

In the event of a defect, SBB AG may initially
only demand rectification free of charge. The
company shall remedy the defect within the
specified appropriate period and shall bear all
resulting costs. In cases where the defect can
only be rectified by remanufacturing the sys
tem, the right to demand rectification shall
also include the right to remanufacturing.

7.4

If the company fails to carry out the requested
rectification within the specified period, or
does not do so successfully, SBB AG may, at
its own discretion:

The Company undertakes to take and continuously implement all financially reasonable and appropriate technical and organisational measures and precautions (in particular regarding its staff) in order to protect (per
sonal) data and to safeguard it against unau
thorised or unlawful processing, unintentional
loss, unintentional destruction or inadvertent
damage.
At the request of SBB AG, in particular in
cases when personal data is transferred out
side Switzerland or the European General
Data Protection Regulation (EU GDPR) applies, the Company shall process personal
data on the basis of a supplemental agreement on data protection.

-

-

continue to demand rectification or re
placement delivery;

-

deduct a proportionate amount corre
sponding to the loss of value;

-

or withdraw from the contract.

7.5

Warranty rights shall expire within 2 years of
acceptance
For products that are stored as inventory by
SBB AG, warranty rights shall expire within 2
years starting from the date of installation,
and no later than 3 years after the date of
contractual delivery to SBB AG.

7.6

If a defect is fraudulently concealed, warranty
rights may be asserted in the 10-year period
following the start of the warranty period.

7.7

Once a reported defect has been rectified,
the warranty period shall start anew for the
repaired component.

7.8

Defects may be reported at any time during
the warranty period. If there is a dispute as to
whether an alleged defect actually constitutes
a deviation from the contract and is therefore
a defect as defined in the contract, the burden
of proof shall lie with the company.

7.9

Any spare part deliveries and associated
costs during the warranty period shall be

GTC-ISW
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deemed to be a rectification of defects unless
the company can prove the contrary.

8

Intellectual property rights
The protective rights to the standard software
remain with the Company or with third par
ties. During use, the rights of use of SBB AG
pursuant to Paragraph 7 must be preserved.

9

Infringement of intellectual property
rights

9.1

The Company shall immediately defend any
claims by third parties relating to infringement of proprietary rights at its own expense
and risk. If a third party initiates legal pro
ceedings against the Company, it must in
form SBB AG immediately in writing. If the
third-party asserts the claims directly against
SBB AG, the Company participates in the dis
pute at the first request of SBB AG in accord
ance with the possibilities of the relevant pro
cedural regulations. The Company under
takes to bear all costs (including damages)
incurred by SBB AG as a result of litigation
and any out-of-court settlement of the legal
dispute. In the event of an out-of-court settle
ment, the Company shall only be obliged to
make the agreed payment to the third party if
the Company has given its prior consent.

9.2

10

SBB Code of Conduct). Provided that these
guidelines and rules are defined in a code of
conduct of the Company in a substantially
equivalent manner, then compliance with the
latter shall suffice.

If SBB AG becomes unable to use the con
tractual standard software or the use of ser
vices in whole or in part on the basis of as
serted property rights claims, the Company
has the choice either to replace the standard
software by others or to modify its services in
such a way that they do not infringe thirdparty rights and nonetheless conform to the
contractually owed scope of services, or ob
tain a license from the third party at their own
expense. If the Company does not implement
any of these options within a reasonable pe
riod of time, SBB AG may rescind the con
tract with immediate effect. The Company
shall indemnify SBB AG within the scope of
the "Liability" paragraph. Insofar as the SBB
AG is responsible for the infringement of in
dustrial property rights, claims against the
Company are excluded.

Integrity

10.1 The contract parties shall take appropriate
measures to ensure conformity with laws and
regulations. In particular, they agree to ad
here to the guidelines and rules contained in
the SBB Code of Conduct (www.sbb.ch –
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10.2 The contract parties undertake to take any
such measures as are required to avoid cor
ruption so as to ensure that no impermissible
payments or other benefits are offered or ac
cepted.
10.3 The Company agrees to take all measures
necessary to prevent impermissible bid-rig
ging agreements to the detriment of SBB AG
(e.g. price, market sharing, bid-rotation
agreements) and to refrain from such agree
ments.
10.4 The Company shall contractually impose the
obligations according to this clause upon the
third parties it involves in order to fulfil the
Contract.
10.5 The Company additionally acknowledges
that any infringement of the obligations con
tained in paragraphs 2 and 3 will generally re
sult in it being excluded from the tender pro
cess or cancellation of any orders awarded
as well as the early termination of the Con
tract by SBB AG for important reasons.

11

Audit

11.1 SBB AG is entitled to conduct an audit in or
der to check the Company's compliance with
the obligations contained in the "Integrity"
clause as well as compliance with further sig
nificant obligations either themselves or
through an independent auditing company of
its choice. SBB AG cannot request such audit
more than once per calendar year without
due cause. SBB AG shall inform the Com
pany of the execution of the audit in writing,
unless SBB AG perceives imminent danger.
11.2 The Company can request that the audit be
carried out by an independent third party. In
this case, too, the Company shall bear the
costs of the audit if it is determined in the au
dit that the Company has violated the obliga
tions pursuant to the "Integrity" clause or
other significant contractual obligations to
SBB AG.
11.3 If the audit is not carried out by SBB AG itself,
then in the audit report SBB AG is only in
formed of whether the Company has com
plied with its contractual obligations, unless a
violation has occurred. In this case, SBB AG
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has a comprehensive right to inspection of
the information relevant to the violation.
11.4 The Company shall contractually impose the
obligations according to this clause upon the
third parties it involves in order to fulfil the
Contract.

12

15

Claims due to the Company may neither be
assigned nor pledged to third parties without
the written consent of SBB AG.

16

12.1 The company is liable for all damages, includ
ing damages as a result of
missed deadlines,

-

defects, including, in particular, conse
quential damages,

-

other breaches of contract,

Applicable law
The Contract shall be governed exclusively
by Swiss law. The provisions of the Vienna
Convention (the United Nations Convention
on Contracts for the International Sale of
Goods/CISG, concluded in Vienna on
11.4.1980) are explicitely excluded.

Liability

-

Prohibition on assignment and pledge

17

unless it proves that it is not at fault.
12.2 The company is liable for the actions of aux
iliary persons (e.g. its employees, substitutes,
subcontractors, suppliers, or subsuppliers)
as if such actions were its own.

Place of jurisdiction
The courts in Berne shall have sole jurisdic
tion in disputes arising from or in connection
with this Agreement.

12.3 Any contractual penalties shall be credited
against the damages payable.
12.4 The parties shall support each other in the
event of claims by third parties, or when as
serting damages claims against third parties.
12.5 If a party has to pay damages to a third party,
it shall be fully indemnified by the party liable
in the internal relationship.
12.6 Any recourse against employees of the liable
party is mutually excluded.

13

No waiver
If a party defers or postpones the enforce
ment of claims or does not exercise or only
partially exercise its rights, this does not con
stitute a waiver of these or future claims. A
valid waiver requires a written declaration
from the waiving party.

14

Written form
The initial drawing up of the Contract and any
amendments and additions to the Contract
and to integral elements of it must be in writ
ing and be signed by both parties, for the pur
poses of which an electronic signature shall
be deemed to be equivalent to a handwritten
signature.
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